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of Wills and Codicils, concerning real 
Eſtates, made purſuant to the Statute of 


( 


TO THE 


READER. 


» 


FA HE Occafion of the Doubts and 
Queſtions, that have been lately 
moved relating to the Atteſtation 


Frauds, was this. It had often happened 
that Legacies were given by Teſtators to 


Perſons, who were atteſting and Subſcrib- 
ing Witneſſes to the Wills by which thoſe 


Legacies were given; and as ſuch Per- 
ſons cou'd not be examined upon any 
Trial touching the Validity of ſuch Wills, 
while they had any Claim to any thing be- 
queathed to them thereby, becauſe they 
were concerned in Intereſt, and would 
ſwear for their own Benefit, it became a 
Practice (but not ſupported by any Solemn 
Adjudication) for the Perſon, who was 
the Executor or Reſiduary Deviſee in any 
ſuch Will, to get the Perſon to whom the 
Legacy was given, to execute a Releaſe of 


his Legacy, to the Party who was to pay 


it, in order to make that Perſon a good 
Witneſs, on any Trial touching the Va- 
A 2 lidity 
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lidity of that Will for that Perſon, being 
no longer intereſted, cou'd not be then 
ſaid to be in danger of loſing or gaining by 
the Event of the Cauſe, and ſo would 
become a good Witneſs to ſuch Will. 

It is eaſy to ſee that this Practice open- 
ed a Door to a great deal of Corruption, 
and that nothing became more frequent 
than to tamper with Witneſſes upon thefe 
Occaſions. But whilſt Mankind became 
every Day more and more ſenſible of this 
Evil, there happened in one of our ſuperi- 
our Courts of Juſtice, a remarkable Caſe ; 
which feemed greatly to diſcountenance the 
Practice before mention'd; the Caſe was 
this: A Man gave all his Real Eſtate to 
J. S. chargeable with Debts and Legacies; 
and, among other Legacies, he gave to 
A. B. rol. and to Truſtees an Annuity of 
10 J. for the ſeparate Uſe of E. the Wife 
of the ſaid A. B. The Teſtator executed 
his Will in the Preſence of three Witneſſes, 
A. B. being one of the three. The Va- 
lidity of the Will was conteſted. J. S. 

to make A. B. a good Witneſs, tendred 
him his Legacy, and he refuſed to accept 
it. Upon the Trial this Matter appeared 
to the Court; and, Whether this was ſuch 
a Will as would diſinherit the Heir at Law, 
was the Queſtion; and all the Judges 
unanimouſly held, It was not: For that 

the 
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the Right of the Heir at Law could not 
be taken from him by the expreſs Words 
of the Statute, but by a Writing ſigned by 
the Teſtator, and atteſted, and ſubſcribed, 
in his Preſence, by three or more credible 
Witneſſes. That every Ceremony and 
Formality required by the Statute, was to 
be proved by the Perſon, who would diſ- 
inherit the Heir at Law. That the Statute 
ſaid there ſhould be three credible Wit- 
neſſes; that that muſt mean three Witneſſes 
whoſe Evidence was fit to be credited; 
that is, three legal, diſintereſted Witneſſes, 
to whoſe Competency there was no Ob- 
jection. But A. B. in this Caſe could not 
be ſuch a Witneſs; for the Statute could 
not mean that any one ſhould be a good 
Witneſs to the Will, who could not be a 
good Witneſs upon the Trial touching the 

alidity of the Will ; and had he remained 
in the fame Condition he was in at the 
Time of his atteſting the Will, he could 
not have been admitted a Witneſs ; becauſe 
the Law does not admit a Man to ſwear 
that to be true, which it is his Intereſt 
ſhould be ſo. Wherefore they held, that, 
as A. B. might be under a Temptation, 
a Byaſs, an undue Influence to ſwear 
falſely, and as the Statute required a Com- 
pliance with every one of the Formalities 
in Wills there ſpecified, and that Statute 
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was to be conſtrued in ſuch a Manner ag 
ſhould beſt prevent Frauds, at a Time 
when People were eaſieſt to be impoſed 


upon, the Writing or Paper there in 


Queſtion was not ſuch a Will as was re- 
quired by the Statute, and therefore could 
not difinherit the Heir at Law. 

It muſt be admitted that many Will- 
makers not attending to the Exactneſs re- 
quired by the Statute, had been very negli- 
gent in theſe Matters; and ſome few honeſt 
Wills might perhaps have been in dangef 


of being defeated, not by the Novelty, but 


the Republication of the Doctrine eſtab- 


liſhed by this Reſolution. But Things of 


this kind will always happen, and I don't 
think the Public has a Right to complain, 
becauſe a Point of Law bears hard upon 
three or four particular Perſons. However, 
ſome of the Gentlemen of the Long Robe 
thought it would be of Service to Mankind 
in general, to ſet theſe Matters to rights by 


an Act of Parliament: Thereupon a Bill 


was brought into Parliament laſt Seffions, 
For the explaining and amending the Sta- 
tute of Frauds and Perjuries in that Part 
which requires all Wilts concerning Lands 
to be openly ſigned by the reſpective Teſta- 
tors in the Preſence. of, and to be atteſted 
by three credible Witneſſes. Bat the Sen- 
timents of the Public were divided m 


* 


” 


— 
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the Expediency of ſuch a Bill; Some 


thought it would be of great Utility ta 


Mankind, by putting an End to, and ayoid» 
ing all the Queſtions and Doubts, which 
had lately ariſen, relating to the Atteſtation 
of Wills concerning Real Eſtates. Whilſt 
others were of Opinion, that the Tendency 
of ſuch a Bill, in the Shape it was then 
propoſed in, would naturally be to let in 
many very intereſted Perſons to give Teſti- 
mony to the due or undue Execution of 
ſuch Wills, which would expoſe the Eſtates 
and Properties of Mankind to the Arts of 


- deſigning and infidious Men, who would 


have it in their Power to lay a Bait before 
the Eyes of the Witneſſes to ſuch Wills, ta 
incline them, upon their Examination in 
any Trial, to ſpeak and depoſe more fa 
vourably touching the Validity of ſuch a 
Will, or the Sanity of the Teſtator, than 
they would otherwiſe do, if they were to- 
tally free and diſintereſted, and had ſpoke 
without Prejudice, Favour or Affection. 
Whilſt this Bill depended in Parliament, 
the following Account of a very remarkable 
Occurrence was offered to the Public, and tho 
the Facts therein ſtated were thought to be 
founded in meer Fiction only, (which was 
far from being the Caſe) 4. Arguments 


therein uſed had ſome Degree of Weight 
with Mankind, fo far at leaſt as to * 
- the 
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the Public to examine into the Tendency 
of the Bill. It is true, it paſſed thro' one 
Houſe of Parliament; but it miſcarried in 
the other: That auguſt Aſſembly, chuſing 
to direct the Judges to prepare a new Bill 
againſt the preſent Seſſions, and they did 
ſo. But that Bill which they ſo prepared 
has had the Misfortune not to meet with 
their Lordſhips Approbation. A third Bill 
is now depending, and it muſt be owned, 
that were it patronized by no other than 
that great Perſonage who is ſaid to have 
handed it to their Lordſhips, it would 
come recommended to the World by a 
Perſon who muſt always be conſidered not 
ſo much from the Eminence of his Station, 
as on account of his great and ſuperior Abi- 
| lities as a moſt reſpectable Authority. Ne- 
vertheleſs, as the preſent Bill differs not in 
Subſtance from that Bill, which was rejected 
laſt Year ; we hope the Public will not be 
_ offended, if we re-publiſh the following 
Cafe, where it will appear, that in many 
Circumſtances the propoſed Bill may have 
a very bad Tendency ; eſpecially as there is 
no Saving for Infatts, Feme Coverts, and 
the like: For this Re-publication would not 
have been, had there boo the ſame Savings 
in this, as was in the Bill prepared by the 
Judges. We ſhall alſo take the Liberty to 
inſert at the End ſome Queries alteady pub- 
liſhed 2 to the preſent Bill. 's 
0 
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To, &c. 


1 Tere that a Bill is ordered to 
| be brought into Parliament, to reme- 
a dy ſome Inconveniencies that are pre- 
tended to have ariſen in the Exactneſs which is 
at preſent required to be obſerved in the Atte - 
ſtation of all Wills relating to Lands, and ap- 
prehending that fuch a Bill will have many 
very bad Conſequences, I think myſelf ob- 
liged to inform you of a very ſingular Caſe 
that has happened to ſome very near Relations 
of mine, who have been inhumanly plundered 
by the Arts and indirect Practices of a pre- 
tended Friend to their Father, and who will 
be without Redreſs, if this Bill paſſes into a 
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The Perſons I ſpeak of are my two Nieces, 
the only Daughters of my elder Brother, ſome 
Time ſince deceaſed. He inherited from my 
Father an Eſtate of about 700 J. a Tear; but 
being of an open beneficent Nature, he had, by 
doing many Acts of Generoſity, reduced it to 
under 5300 J. a Year before his Death. He 
had a Neighbour of a contrary Character, cloſe, 
deſigning, crafty, always lay ing deep Schemes 
to accumulate Wealth, and, in fine, very ava- 
ricious. He could aſſume any Character 
to bring about his Deſigns. Perceiving thar 
my Brother's Foible lay in the Delight 
he took. in doing good-natured Acts, he ſoon 
found the Means to make his Advantage of it. 
He told him he had two Orphans committed to 
his Care, who were very deſerving, but left 
deſtitute almoſt of every Thing ; that he had 
put them out to Trades, and they were juſt 
come out of their Apprenticeſhips; that they 
were now going to ſet up for themſelves, and 
it would be an Act of the greateſt Humanity 
to aſſiſt and encourage their Induſtry. He 
introduced them to the Houſe as his diſtant, 
tho* they were really his near, Relations; and 
he managed ſo well, that by pretending to 
contribute the like Sums out of his own Pocket, 
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he ſoon obtained for them 2 or 300 J. a- piece. 
Some Time afterwards he got my Brother to 
truſt each of theſe his Couſins with a Note of 
Hand for 500 /. which he ſaid would augment 
their Credit; and tho' I verily believe this 
was only colourable at firſt, yet it might per- 
haps be ſo, that my Brother, before his Death, 
might intend them the Benefit of theſe Notes. 
But be it as it may, when this old Fox had in- 
ſinuated himſelf ſo far into my Brother's Eſteem 
as to get himſelf conſulted in every thing of 
Moment, he took occaſion to perſuade him, 
that Land was an Eſtate of a very improper 
Nature for his Daughters Fortunes; that the 
one of them being fifteen, and the other fourteen 
Years old, they both would be ſoon marriage- 
able, and therefore he had better alter his Will, 
and give his landed Eſtate to ſome Friend, up- 
on whom he might depend, in Truſt, ta ſell it, 
and divide the Money between his Daughters. 
| He ſoon had Inſtructions to get a Will drawn 
proper for this End; and having employed a 
Lawyer, whom he had fitted for his Purpoſe, 
they between them prepared ſuch a Will as was 
thought proper; and my Brother being affi&t- | 
ed with a lethargic Indi ſpoſition, they took 
the Opportunity of getting this Will ſigned 
and executed in ſome Moment when the 
| > —_— Stupor 
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Stupor was heavieſt upon him, and when he 


was far from being able minutely to attend to 
the Contents of the Will whilſt it was reading. 
The Words Five Thouſand in the Legacies to 
each of the Daughters were eaſily altered to 
Five Hundred; ſo the Lawyer and the two Re- 
lations were the Witneſſes; and to make a Shew 
of the greater Caution, there were Duplicates 
made of this Will, one of which was left in 
the Hands of the Lawyer, and the other of Mr. 


Maſeell himſelf. 


My Brother lived a Year afterwards, with- 
out informing his Friends what he had done, 
any otherwiſe than by ſaying his Affairs were 
very well ſettled; and he behaved with all 
imaginable Tenderneſs to his two Daughters, 
(whom indeed he paſſionately loved) to the laſt 
Moment of his Life. How were they ſurpri- 
zed at receiving a Letter (incloſing a Copy of 
their Father's Will) from Mr. Maſtwell's Law- 
yer, whereby he jnformed them, that their Fa- 
ther had bequeathed all his Real and Perſonal 
Eſtates (ſubje& to the Payment of his Debts, 
and ſuch other Sums as he was otherwiſe liable 
to pay) to Mr. Maſtwell, on Truſt, to make 
Sale of it, and to pay each of the Daughters 
500 l. a- piece for their Portions, and to employ 


the 
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the Reſidue of the-Money to his own Uſe ; and 
that Mr. Maſtwell was made ſole Executor! I 
was immediately ſent for into Norfolk, and 
found my Nieces in the utmoſt Diſtreſs. I ſent 
for Mr. Maſtwell and his Lawyer, defiring they 
would give me an Opportunity to inſpect the 
Will with Friends of my own. Accordingly 
they came over, and there being a Lawyer pre- 
ſent of our own appointing, we opened the two 
Duplicates, and found every thing very cor- 


rect, and perfectly regular; the Teſtator's Hand 


we all knew, and the Hands of the three Wit- 
neſſes were all likewiſe well known. Mr. Maſct- 
well acted his Part very well, profeſſed great 
Regard to his Friend's Daughters, ſaid they 
ſhouid be very welcome to ſtay in the Houle as 
long as they pleaſed ; adding, that to advance 
them happily in Marriage, he would not ſcru- 
ple to add Three or Four Hundred Pounds to 
each of their Portions. When he and his Law- 
yer were retired, we conſulted with an old Ser- 
vant in the Houſe, that had acted ſomething in 
the Part of a Steward, and he aſſured us the 


oleof this was a Contrivance of Mr. Maſt 
evelFs,; that he had heard the Teſtator and old 


Maſtewell often in Conference about the Price 
that the Eſtate would fetch; and that Mr, 
Maſewell always ſaid, that as the Eſtate would 

| ſell 
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ſell very well, he might venture to leave 5000/7. + 
a-piece to his Daughters. The old Servant 
told us, he had a Friend that was intimate with 
the two Witneſſes, and that he would endeavour 
to learn from them, whether there was any far- 
ther Secret in the Aﬀair. So for that Time we 
concluded nothing farther was to be done 
and as my Lawyer told me the Rights of my 
Nieces could not be prejudiced, whilft they 
were under Age, but would be preſerved entire 
to them, till they came to be one and twenty, I 
thought it beſt to return to London, leaving 
{ri& Orders behind me to the old Servant, to 
endeavour to find out whether any Circum- 
ſtance could be diſcovered to impeach the Cre- 
dit of the Witneſſes, my Lawyer informing me 
that the Law required that every Will ſhould | 
be ſigned and publiſhed, in the Preſence of, and 
ſubſcribed by three credible, that is, unexcep. 
tionable Witneſſes. | 


Some Months after my Return to London, my 
Nieces informed me, the old Servant had made 
a Diſcovery, that Mr. Maſtwel/s Couſins had 
each of them a Note from my Brother for Pay- 
ment of 5001, and that Mr. Maſt well had at firſt 
heſitated about the taking on himſelf the Payment 


of theſe Notes; but on his Couſins beginning 
to 
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to grumble, he had afterwards agreed to pay 
the Money they were given for, the Inſtant he 
could ſell the Eſtate ; but that he ſtill put them 
- off from Day to Day, under Pretext that Pur- 
chaſers refuſed to buy, *till the Heirs at Law 
ſhould releaſe their Right to the Eſtate, or *till 
the Will ſhould be proved in Chancery, which 
he ſaid, could not be done, without his com- 
mencing a Suit againſt my Nieces, and that was 
a Step, his Counſel told him, was not adviſe- 
able in his Caſe. You may be ſure that upon 
this, I had a Caſe drawn, and laid before ſeveral 
Counſel in my Nieces Behalf, and they were 
unanimous, that as there was not ſufficient per- 
fonal Eſtate to pay the Notes of Hand, and as 
Mr. MaſkwelPs Couſins muſt derive a Benefit 
-out of the real Eſtate, from that Part of the 
Will that directs the Monies for which the 
Eſtate ſhould be fold, to be applied to the 
Diſcharge of all Debts and Sums of Money 
the Teſtator was liable to pay, they could not 
be conſidered as unexceptionable Witneſſes, be- 
cauſe they were concerned in Intereſt, and that 
the Intereſt they had, depended upon the Vali- 
dity of the Will, which Validity their Teſti- 
mony only could ſupport. This in ſome Mea- 
ſure revived my drooping Spirits, but being a 
younger Brother, and having but a ſcanty Pro- 

a viſion 


(8) 
viſion, with a numerous Family of my own, k 
was not able to raiſe a ſufficient Fund to go to 
Law with Mr. Maſtwell : However, it ſo fell 
out, that my Nieces, being very agreeable in 
their Perſons, Overtures of Marriage wete ſoon 
after made to me, by two very worthy Gentle- 
men of tolerable Fortunes, for both of my 
Nieces; and the Propoſals having met with 
their entire Approbation, the Gentlemen both 
agreed to marry them forthwith, and it was 
intended the Moment they were of Age to 
bring Eje&ments for their Eſtates ; and Or- 
ders have been already given to the Lawyers to 
prepare proper Articles of Marriage. But, Sir, 
how will all this pleaſing Proſpect fade away, 
if the propoſed Bill paſſes into a Law. For 
in order to leſſen the Number of legal Ex- 
ceptions that there are to the Credit and Com- 
petency of thoſe who are ſubſcribing Witneſſes 
to Wills of Lands, which Exceptions, I think, 
ought rather in theſe Times, to be enlarged or 
fortified; the Deſign is, I hear, that no Per- 
ſon who is a Subſcribing Witneſs to any Wilt 
of Lands, ſhall take any Intereſt or Benefit 
under any ſuch Will ; but that every Clauſe, 
Deviſe, and Bequeſt: to any ſuch ſubſcribing 
Witneſs, ſhall be utterly void, to the End that 
ſuch ſubſcribing Witneſs may be able, by his 


Teſtimony, to ſupport the Validity of ſuch Will. 
| But, 
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But, Sir, that Degree of Sanity of Mind, 
that intire Poſſeſſion of himſelf, which every 
' Teſtator ought to have, when he is about to 
do ſo ſolemn an Act as to diſinherit, or bring a 
Charge upon his lawful Heirs, (which doubt- 
leſs in ſome Caſes is very reaſonable) ought to 
be depoſed to, and made out to the Satisfac- 
tion of every Judge and Jury by the cleareſt 
and moſt unexceptionable Teſtimony. Every 
Man that takes a Pen in his Hand to exerciſe 
the Part of a ſubſcribing Witneſs, does not 
know the great Duties of the Office he under- 
takes; he does not know that he is a Miniſter 
of Juſtice ; he does not know that he aſſumes 
the Character of a Judge, who is in ſome Meaſure 
to paſs a Judgment on the Teſtator's Sanity and 
Compoſureof Mind. Inſtead of attending totheſe 
Duties, his Thoughts are generally occupied 
about ſomething elſe; and if any thing leads 
him to turn his Eyes on his own private In- 
tereſt, his Thoughts will be infallibly there, 
Mankind is apt to think favourably of every 
Act whereby any Intereſt was deſigned to be, 
or might be derived to itſelf; and when once 
the Mind has yielded to the Biaſs, which is in- 
fuſed into it by Self-Intereſt, the Judgment is 
ſeldom after left at Liberty to act with ſtrict 
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Indifference and Impartiality. Will a Witneſs, 
who if he knew of the Benefit that was origi- 
nally intended him by the Will, and who per- 
haps for that Reaſon took up a Pen the more 
readily to atteſt the Teſtator's Sanity, will he 
become a more impartial Witneſs by finding 
there is a Law that ſays he ſhall ſtand deprived 
of that Benefit ? Will he not rather conceive 
Hopes, that the reſiduary Deviſee, under whoſe 
Influence the Will was made, will continue his 
Favour to him, by not putting in force againſt 
him that Part of the Law that declares he ſhall 
take no Benefit by the Will? It was thro' my 
Means, fays he, that you got your Part of the 
Eſtate: It was I that depoſed in Favour of 
that Will which gave it to you ; you will not 
ſurely, take Advantage of the Law againſt me, 
and deprive me of that Part of the Eſtate 
which the Teſtator equally intended for me. 
But ſuppoſe this Witneſs to have ſomething of 
a more upright Conſcience, (though indeed in 
theſe Days ſuch Things are very rare) will al- 
moſt any Witneſs be brought to ſay, that the 
Will of that Man who intended him a Benefit 
of perhaps of 500 J. or 1000 J. or more, was 
the Act a Man in a Delirium, F renzy, or 
any other Diſtemperature of Mind? Nay, 


farther, 1 the Witneſs knew no- 
thing 
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thing of the Contents of the Will, will not 
his Favour, his Wiſhes, his Inclination, in a 
dubious Caſe, preponderate fo far, as to incline 
him to that Side that endeavours to ſupport 
the Validity of the Will? It was an Act from 
whence it was intended at leaſt, that a Benefit 
ſhould be derived to him, and that is enough 
to prepoſſeſs and give a Prejudice; and when 
the Mind is once warpt, we all know how 
difficult it is to ſet it to Rights. 


I profeſs to underſtand very little of the 
Law, but my Attendance in my Niece's Af- 
fairs upon her Counſel, has given me an Op- 
portunity to confer ſometimes with ſome of 
the Gentlemen of that Profeſſion. They tell 
me, that the ancient Civil-Law required no 
leſs than ſeven unexceptionable Witneſſes to 
the making of a formal Will; they ſay in- 
deed, that by ſubfequent Reſcripts, the Im- 
perial Law afterwards abated ſomewhat of 
that Rigour, but that was chiefly where 
Fathers, by their Teltaments, diſpoſed of 
their Eftates amongſt all their Children; 
for there, if the Teſtament was written by the 
Father's own Hand, or by any other by his 
Command, it was allowed to be good, and 
that was the Pattern that was followed by the 
Stat. of 32. H. 8, which was the firſt publick 
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Law whereby the Method of diſpoſing of 
Lands by Will, was introduced into this 
Kingdom, That Law, they ſay, authorized the 
Owners of Lands to diſpoſe thereof by Will 
or Deviſe in Writing, but did not exact the 
Ceremony of any Number of Witneſſes, which 
over-great Liberty introduced manifold Incon- 
veniencies, by giving Encouragement to Num- 
bers of forged and fabricated Wills, and by 
affording infinite Opportunities to wicked Per- 
ſons, to ſuborn any Sort of Witneſſes in Sup- 
port of theſe Wills. They ſay, it was to 
prevent theſe great Miſchiefs, that that very 
able Man, Sir Matthew Hale, introduced that 
excellent Law, called The Statute of Frauds 
and Perjuries, which he drew up with his own 
Hand, forming himſelf upon the Model of 
the Civil-Law. That Statute has declared, 
that all Deviſes of Lands and Tenements ſhall 
be in writing, and ſigned by the Party devi- 
fing, or ſome other in his Preſence, by his Di- 
rection; and ſhall be atteſted and ſubſcribed in 
his Preſence, by three or four credible Witneſſes, 
or elſe ſhall be void, They ſay that this Act has 
from Time to Time, received a more rigid and 

ſtrict Conſtruction from the Courts of Juſtice, 
as Inconveniencies and Abuſes crept in. At 
firſt the Judges ſeemed to be of Opinion, that 

| the 
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the Statute did not require that the ſigning by 
the Teſtator, and the Subſcribing by the Wit- 
neſſes, ſhould be all in one Act; for if the 
Teſtator ſigned his Name in the Preſence of one 
ſubſcribing Witneſs, and ſome Days afterwards 
called to him two Witneſſes mere, and ac- 
knowledged the Signing to he of his own 
Hand- writing, and then publiſhed that Inſtru- 
ment as his laſt Will, in their Preſence, and 
they ſubſcribed it, the Words of the Statute 
were held to be ſatisfied thereby. But they ſay, 
that that cther great Man, Lord Chief Juſtice 
Holt, obſerving that a Door might be opened 
to great Frauds by that Practice, thought fir 
to \ re-examine into the Words of this Act; 
and after looking into them with great Atten- 
tion, his Opinion was, that the ſeveral Cere- 
monies required by that Act to be obſerved in the 
Execution of Wills, were all to be performed 
in one and the ſame Tranſaction, by which 
Means, the Guard againſt Fraud and Surprize 
would become the ſtronger, as the Solemnity 
thereof would be the greater. So alſo they ſay, 
in Regard of the Competency or Credibility of 
Witneſſes, -the Judges at firſt held, that if a 
Witneſs, after the Death of the Teſtator, re- 
leaſed or diſclaimed all Benefit and Intereſt un- 
der a Will, that Releaſe or Diſclaimer ſhould | 

make 


2 
make him a competent Witneſs, becauſe he 
could neither gain nor loſe by the Event of the 
Cauſe, and ſo was not concerned in Intereſt; 
But as great Abuſes alſo crept into this Prac- 
tice, and Witneſſes ſet a Price on their Releaſes, 
nay, ſometimes took Sums from the oppoſite 
Side, to with-hold ſuch Releaſes; and as the 
Statute required the Subſcription of three cre- 
dible Witneſſes, they held, that to anſwer and 

ſatisfy. the Words and Intent of the Statute, the 
Qualification of Credibility in the ſubſcribing 
Witneſs, muſt be found in that Witneſs at the 
Time of the Subſcription, that being the only 
Period of Time from whence every Will ſhould 
date its Validity ; therefore all ſubſequent Re- 
leaſes (of Legacies really beneficial, not of tri- 
vial ones) given on Purpoſe to bolſter up, or 
remove legal and proper Exceptions to the Cre- 
dibility of Witneſſes, ought to be deemed a 
Fraud upon the Statute, and of no Avail. This 
Determination, or Opinion, Sir, was a very 
wiſe one, and has already had a very good Ef- 
fect, for it has put all Lawyers and Sollicitors 
who are concerned in attending the Execution 
of Wills, and who have a Regard to their Cha- 
racters, upon looking out for, and providing 
ſuch Witneſſes as are abſolutely free, diſinte- 
reſted, and unexceptionable. And my Friends 
| . | tell 
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tell me, that give this Determination a little 
Time to ſpread about, it will become as well 
known, as it is now known to be requiſite by 
the Statute, that not only the Signing by the 
Teſtatoͤr muſt be in the Preſence of three ſub- 
ſcribing Witneſſes, but that ſuch Subſcription 
by the Witneſs, muſt likewiſe be in the Pre- 
ſence of the Teſtator. 


But, Sir, my Lawyers tell me, that if the in- 
tended Bill paſſes into a Law, there is an End 
to all Sort of Care and Precaution about pro- 
curing proper, competent, and unexceptionable 
Witneſſes ; for why need there be any, if it is to 
be no Impeachment to the Credit of any Witneſs, 
that he is a Legatee, or takes a Benefit by that 
Will, to the Validity of which he is to depoſe ; 
for it is but running the Riſque of the Lega- 
cy's being void, and the Will ſtill ſtands its 
Ground; fo that in the End, the Execution of 
every Will will become a cloſe, dark, and 
clandeſtine Tranſaction, which will be huddled 
up in a Corner, amongſt Nurſes, Chair-women, 
Footmen, and menial Servants. 


It is faid that a Number of Inconveniencies 
will ariſe by refuſing the Teſtimony of Wit- 
neſſes, becauſe they derive ſome remote unfore- 
Jo ſeen 


ſen Intereſt under the Bequeſts contained in 
a Will, and they inſtance that if a low Tradeſ- 
man has but a Bill of Five Pounds due to him, 
and there is a Deviſe for Payment of Debts, 
ſuch Tradeſman is diſqualified from being a 
Witneſs, by which the Teſtator's whole Will 
is defeated, his Creditors remain unpaid, his 
Wife is left deſtitute, and his Children are un- 
provided for. But, Sir, though theſe are 
ſounding Words, yet they ſeem to carry no 
great Weight of Argument. Does not Lord 
Hale's Act leave Creditors unpaid, Wives de- 
ſtitute, and Children unprovided for, if there 
happens to be fewer Witneſſes than three? Nay, 
if one of the Witneſſes does but turn aſide, 
or a Curtain happens to be but drawn between 
him and the Teſtator whilſt the Will is ſign- 
ing, here the Will will be all void, and the 
whole a Nullity ; and this has been the Caſe 
an hundred and an hundred Times, and Cre- 
ditors have been in Danger of loſing their 
Debts, Wives of being left deſtitute, and Chil- 
dren of being unprovided for. But all theſe 
have been more often frighted than hurt, it be- 
ing generally very reproachful to any Man of 
Honour or Probity to take Advantage of theſe 
Slips. But a legal Nullity muſt be brought 
on theſe Acts where the legal Ceremonies are 


un- 
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unobſerved ; for if you will not eſtabliſh ſome 
Form, then adieu to all Caution, Exactneſs and 
Regularity. If you will eſtabliſh Forms, then 
the Omiſſion of any one Formality muſt neceſ- 
farily ſtrike at the very Eſſence of the Act: 
So it is in the preſent Caſe, if you will not 
eſtabliſh Forms to guard againſt, and exclude 
every Claſs of Witneſſes, ſave thoſe only who 
are wholly unexceptionable, you muſt then let 
in every one that offers, and admit every Miſ- 
. creant to pronounce upon the Sanity or In- 
ſanity of a Will-maker, and to bear Teſtimony 
to the Regularity of an Act, in which hitherto 
almoſt all Laws have required the greateſt So- 
lemnity and Deliberation. Inconveniencies in- 
| deed may happen, but Creditors, Wives, and 
Children are better left in the Hands of the 
Heir and Repreſentative of the Family, than 
in thoſe of avariciqus and rapacious Strangers, 
whoſe End is to plunder, and not to do Acts 
of Juſtice. 


It is ſaid, that this over Nicety in the Qua- 
lification of Witneſſes to Wills, makes it un- 
ſafe for Purchaſers to deal in Lands, the Title 
to which is derived through Wills that poſſibly 
have ſome of theſe Defects ; that ſuch Purchaſers 


are in Danger of paying their Money for bad 
Titles, 
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Titles, and, by that Means, of being diſpoſſeſſed 
or deprived of the Benefit of their Bargains, 
after paying an honeſt Price for what they have 
fairly purchaſed. But, Sir, the old Rule was 
caveat emptor, and I think it was an honeſt one, 
founded in Wiſdom, and calculated to encou- 
rage good Principles -and ſound Morality a- 
mongſt the People. When that Rule was ad- 
hered to, Purchaſers aſked themſelves the pre- 
vious Queſtion, whether they could, with Safe- 
ty to their Conſciences as well as to their Purſes, l 
bargain for Eſtates of which the true Owners 
had been unjuſtly diſpoſſeſſed: Now-a- days the 
Safety of a full Purſe is all that is attended to. 
If all your Laws are from henceforth only to 
be founded on the Baſis of Conveniency, pray 
what will become of Uprightneſs and fair Deal- 
ing? It may be very inconvenient to the Fa- 
mily of a Houſe- breaker to make him return 
the Goods he has ſtole out of your Houſe, and 
ſo it will be to the Pawnbroker and Auctio- 
neer; but I never knew that it was a good 
Method to prevent Theft and Rapine, to open 
Shops for the Reception of ſtolen Goods. 1 
People ſeldom buy Titles that are not of 20 
or 30 Tears ſtanding; and where thoſe who 
ſell have not been for a good while in the peace- 
able Poſſeſſion and legal Enjoyment of the 


Lands they offer to ſale; 
But 
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But whilſt we are conſidering the Remedies 
intended to be applied to our preſent Grievan- 
ces, let us remember what Grievances, what 
Frauds, what Perjuries and enormous Practices 
were intended to be obviated by that Statute, 
the Foundations whereof are now in a great 
Meaſure to be ſapped and undermined. The 
Wiſdom of the Legiſlature of that Age was not 
inferior to the Wiſdom of theſe Days ; they 
thought fit to eſtabliſh thoſe Forms and Cere- 
monies that are now ſuch Grievances. They 
conſidered thoſe Forms as ſo many Mounds or 
Fences to ſecure our Properties. Throw down 
the Barriers the Statute of Frauds has ſet up, 
and fee what a Multitude of Frauds, Perjuries, 
and Impoſitions, will break in upon us. How will 
every Man of Property be expoſed to the Arts 
and Stratagems of the Crafty and Deſigning ? 
Let but ſuch an one be viſited, with any linger- 
ing Sickneſs, let him but droop under the 
heavy and afflicting Hand of ſome Nervous 
Diſtemper, and immediately two or three Sharp- 
ers ſhall lay a Scheme to make his Will, and 
ſtrip his Relations of his Eſtate. One ſhall be 
made Reſiduary Deviſee, and the other, after 
having a round Legacy left him, ſhall become a 
Witneſs to the Will. Here Lord 1ale's Act 
meets with the Knavery, and by diſqualiſying 
ſo intereſted a Witneſs, renders the Will abſo- 
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Jutely void; and ſurely with great Juſtice, for 
here the Credit of the Witneſs becomes infected 


from the very Date of the Will, and that Stain 


ought always to remain. But what Courſe do 
our modern Reformers take in this Cafe, to 
give Relief to honeſt Creditors who are to be 
ruined, if this virtuous Will does not hold good. 
Why here are two Confederates in Wickedneſs, 
and to the End that ſo honeſt a Will ſhould not 
be defeated, the witneſſing Legatee is to be de- 
prived of his Legacy, that it may be put into 
the Pocket of his Brother in Iniquity. A glo- 
rious Scheme! which may one Day deſerve 
the Thanks of many a Knight of the Poſt in 
the Kingdom. 1 | 

But why will you impeach the Credit of a 
Witneſs for ſuch petty trivial Matters, that 
were never dreamed of by the Perſons em-- 
ployed in making the Will ? 

I anſwer, that trivial and petty Exceptions ne- 
ver uo affect the Credit of any Witneſs : As the 
giving a Legacy of Five or Ten Shillings to 
any one, or of Five Pounds to a Peer, can ne- 
ver make him an intereſted Witnefs : If you 
mean any thing elſe by trivial and petty Excep- 
tions, I muſt tell you, Sir, that fuch trivial 
and petty Exceptions ſhould always hold good 


againſt low, mean, and petty Witneſſes. In 
foreign Countries the making a Will is a 
| ſolemn 
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folema Act; a Notary or a Fifcal muſt at- 
tend, and it muſt be made ſome Days at 
leaſt before the Teſtator's laſt Sickneſs. 
Model your Laws according to this Pattern, if 
you pleaſe ; but if Wills ſhall be made in 
hugger-mugger, if they ſhall almoſt always be 
tranſacted in a Bed-chamber, where no Wit- 
neſſes are to be had but miemal Servants, and 
the loweſt of the People, let theſe at leaſt ſtand 
as clear as poſſible of all Ohjections to their 
Credit, and remove from them every particu- 
lar Cauſe of Suſpicion as far as you can. 


But if the Qualification of Witneſſes is after 
all to be enlarged, for the future, why muſt 
this Law be ſo worded as to go back into paſt 
Tranſactions, and to unſettle Rights that are 
now fixed and ſettled? Why ſhould there be 
any retroſpective Proviſion: therein, to deprive 
| People of Rights which they actually have ac- 
quired by the Laws now in Being, and which 
perhaps they have ſold, mortgaged, or aſſigned 
to others, who may be at leaſt as honeſt Pur- 
chaſers as the Perſons for whoſe Sake this Law 
is to be made ? Why muſt my Infant Nieces be 
deprived of all Opportunity of aſſerting their 
Right to their Father's Eftate, and of wreſting 
it out of the Hand of the rapacious Deviſee, 
for the Sake of introducing a Law, which may 


in 
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in the Experiment prove very hurtful, and 

which perhaps may be calculated only to ſerve 
for ſome private Purpoſe ? 


Theſe ſure are not Days in which we are to 
facilitate the Deſigns of the crafty Schemer, 
who lies in wait to impoſe upon his unwary 
Neighbour, when he pretends to ſee an Oc- 
caſion to warn him of the Neceſſity of mak- 
ing his Will. We ſee how Frauds daily a- 
bound. We have had out of almoſt all Coun- 
ties Inſtances of Trials concerning the Validity 
of Wills, where Diſcoveries have been made of 
deep concerted Deſigns, to get People to make 
Wills, and diſpoſe of their Eſtates to Pur- 
Poſes, and for the Benefit of Perſons the Te- 
ſtators never could in their Senſes think of; 
and ſhall all this Practice go on, and even be 
facilitated by a new Law? I dare ſay every 
conſiderate Man will think that the Matter 
now in Hand deſerves very deliberate Conſide- 
ration; that the Method in which this new 
Law is propoſed to be framed, may be of 
very dangerous Tendency ; and that if a Law 
for any ſuch Purpoſe as has been meditated 
ſhould paſs (which I hope will not be the Caſe) 
it ought not to have any Retroſpect what- 
P OS T- 
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POSTSCRIPT. 


INCE the writing of this Letter, a 
printed Copy of the intended Act has by 
the Favour of a Friend reached me into the 
City. I perceive the Grievance complained of 
is, that, as the Law now ſtands, the Teſtimony 
of ſome Perſons in favour of a Will, whoſe 
Validity is conteſted, is often in Danger of be- 
ing rejected, under Pretext that ſuch Per- 
ſons are intereſted Witneſſes, when they ſtand 
clear of all Imputation of Partiality whatſoever. 


To remedy this Inconvenience in Times to 
come, the Bill provides; 1ſt, That all Clauſes 
and Bequeſts, under which any ſubſcribing Wit- 
neſs to a Will ſhall have, or claim, any Kind of 
Benefit or Advantage, ſhall, for the future, as 
to ſuch ſubſcribing Witneſs, be null and void. 


And then, 2dly, To cure thoſe Evils that 
have already happened to any of his Majeſty's 
good Subjects, it provides, that whatever Pay- 
ment hath or ſhall have been made to any Per- 
ſon, who happens to be a ſubſcribing Witneſs _ 
to a Will, he being named a Legatee in that 

; Will, 
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Will, fuch Perſon ſhall be deemed a credible 
Witneſs to that Will, provided Payment ſhall 


| have been made ta him of his Legacy, before 


he is required to give — in Relation to 
the Execution of it. 


And, 340, If 2 ſhall happen to 
be reſtive, and refuſe what is left him as a Le- 
When it is offered or tendred him, then 

| thall neyer after be intitled to demand it 


| any more: But he 1 is to be à credible Witneſs 
| notwithſtanding. 


* 4bly, To encourage him to accept of 
his Legacy, it is provided, that after having 
accepted it, he ſhall be intitled to retain it to 
his own Uſe ggainſt every B ody; notwithſtand- 
ing the Will that gave him that Legacy hap- 
pens 19 be proved to be abſolutely null and 

invalid. | 


""Yhe fnconrented i thee if a Sh 


Git Fart are phvious, Can it be thought that 


20 Perſop will be eaſily brought to give Teſti- 


mony $0 the Fraudulency or Inſufficiency. of a 


Wyll, ben he finds himſelf named a Legatee 
in it? Will it not be better to {peak home to 
i Validzy, in order to obtain Payment Fl 

, | What 
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rather, will it trot become à Practice to bargain 
for the Benefit of the Legacy, before the Time 
comes for the Witneſs to give in his Evidence 
about it? 


As to the fecond Proviſion, which relates to 
the Time paſt, and therefore is wholly retro- 
ſpective, is it not monſtrous to make a Law to 
encourage the Jobbers in the moſt wicked of 
Arts, to tempt Witneſſes to ſwerve from Truth, 


by paying them down in Hand a, Price for 
contradicting it upon Oath ? "I 


But, ſuppoſe the Witneſs is not arrived to ſo 
great a Pitch of Wickedneſs, can any ſober 
Man think that ſuch a Perſon can, after having 
had no Scruple to receive a Legacy under the 
conteſted Will, ever be ſo far reclaimed as to 
be brought to own the Inſufficiency of it, or 
to ſpeak againſt the Sanity of the Teſtator ?— 
In my Neices Caſe, will Mr. Maſtwell's Couſins 
be more honeſt after they have received their 
500 J. than they were before? 


With reſpect to the third and fourth Pro- 
viſions, they will be ſure to have this Effect; 


that the Teſtimony of many Perſons will be 
E ad- 


what was intended him by the Teſtator; or 
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admitted, whom the eſtabliſhed Rules of Evi- 
dence have hitherto always rejected; and that 
the Eſtates and Properties both of Teſtators 
and Inteſtates, will, by means of forged and 
invalid Wills, become a Prey to many inſidious 
| Perſons, without any Poſſibility to ſee them 
yreſted out of their Hands, even after the Wills, 
under which they are claimed, ſhall have been 
proved to be abſolute Nullities, or to be forged 
or fabricated Pieces. There is a Multitude 


of other Inconveniencies 3 but this P__ 
_ fhall tuffice, 


A- 


(27) 


A A P P E N D I X. 


Containing ſme QUERIES upon the 
| BILL now depending, as referred to in 
the Preface. 


: QUERY 1 


HETHER in the making new Laws, 

or the explaining of old ones, touch- 
ing the Admiſſibility of Witneſſes, all poſſible 
Care ſhould not. be taken, that no Witneſs 
ſhould be itted to give Teſtimony to the 
Validity of any Act whereby Property is in- 
tended to paſs, who is found to be himſelf 
benefited by that Act, or can claim or derive” 
to himſelf any the leaſt Profit or Advantage 
thereby. | 


II. Whether this Precaution in all Law- 
makers is not founded upon this, that they ex- 
pect a total Diſintereſtedneſs and Impartiality 
in the Minds of thoſe, who are called on to 
give Teſtimony to any Tranſaction at the Time 
of their Examination; for that the Human 
Heart is ſo full of Self- love, and ſo attached 
to every Thing that makes for its own Ad- 
vantage, that it is generally found too apt to 

ert or give a Biaſs to the Judgment, when- 
ever that Judgment is to pronounce upon any 
— 5 2 Queſtion 
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Queſtion where its own Intereſts are con- 
cerned ? | | 


III. Whether that Legiſlature that ſhall declare 
that all Deviſes and Bequeſts, in Favour or for the 
Benefit of any Perſon who is produced as a 
Witneſs to the Validity of any Will, in which 
any ſuch Deviſe or Bequeſt is contained, ſhall 
be utterly null and void, and that ſuch Wit- 
neſs ſhall take noKind of Benefit thereby ; does 
not mean as far as it can to ſtrike ſuch Wit- 
neſs's Name out of fuch Will, and to have 
that Part of ſuch Will, which contains ſuch 
Gift, Deviſe, or Bequeſt, conſidered as never 
made ? | hh 


| 


— 


IV. Whether ſuch Legiſlature would not 
by ſuch Law declare its Senſe and Opinion to 
be, that no Witneſs who either had taken or 
called for, or had it in his Power to take or „ 
call for the Legacy or Thing bequeathed, or 
to derive to himſelf any Benefit by ſuch Will, 
was fit, in Point of Veracity, to be truſted or 
credited, as to what he ſhould depoſe touching 
the Validity of fuch Will ? | 


V. Whether ſuch a Legiſlature would not 
by ſuch a Law ſhew it to be its Opinion, that if 
a Witneſs under ſuch Circumſtances was under 
ſome Byaſs, ſome Influence, ſome Temptation, 
capable of corrupting his Heart, or perverting 
his Judgment ? 


VI. Whether if, in the ſame Breath with 
which ſuch Legiſlature was making or pro- 
nouncing 


i 
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nouncing ſuch a Law for the Time to come, 


ſuch re ſhould alſo make a Law, de- 
claring, that as to the Time paſt, all Witneſſes 
under theſe Circumſtances ſhould be deemed 

Witneſſes, and ſhould be admitted to 

e to the Validity of the Wills under which 
they claim, either with the Legacy or Money 
thereby given them in their Pockets, or with 
ſome Bargain ſubſiſting concerning the ſame z 
fuch Legiſlature would not be conſidered as 
very inconſiſtent with itſelf, and giving out 
different and contradictory Sorts of Juſtice to 
Mankind ? 


VII. Whether the Expedient of a Releaſe 
obviates any Difficulty in this Caſe ? 


VIII. Whether the Negotiations that precede 
fuch Releaſe will not be, in Effect, fo _ 


Bargains for ſatisfactory Equivalents ? 


IX. What Form of Words ſhall be uſed by 
the general Deviſee, or his Agent, at the Time 
that he is applying to fuch Witneſs for the 
healing Releaſe in this Caſe ? 


X. Will a prohibitory Clauſe, that no Per- 
ſon, after his Examination, ſhall demand, re- 
ceive, or accept of his rg. or any Satisfac- 
tion or Compenſation for the ſame, eſpeciall 
when there is —_ the leaſt Penalty on the of. 
fenders, be of any other Ulſe, than to give 
Warning to the Parties to keep all Tranſactions 


| af this Kind 1 doi and _ as n 
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and to teach them to promiſe Truth and Se- 
crecy to each other | * | | 


XT. But doth not this very Clauſe iy 
that there is great Probability that ſuch under- 


hand, corrupt, diſhoneſt Dealings will be ge- 
nerally going « on in theſe Caſes ? Facts 


XII. Is ſuch a Law a fit Aypiadix to the 
Statute for preventing of Frauds and Perjuries ? 


XIII. Why ſhould there be a Saving for 
thoſe only who have commenced and carried on 
proper Suits to conteſt the Validity of theſe 
Wills before a particular Day ? Why that 
Day ? Did thoſe uſe leſs Diligence. that com- 
menced their Suits the Day after ? Ought not 
all thoſe to be deemed to have uſed, or to be 
willing to uſe, due Diligence, to whom no 
Negligence or Latches can be imputed ? The 
Inſane, the Abſent, the Impriſoned, the Wo- 
man under Coertion of the Hu band, that be- 
trays or makes Sale of her Intereſt ; the Orphan, 


the Infant, under the Power of an unſkilful, 


| unknowing, ſupine, partial, or treacherous 
Guardian ? Have theſe been guilty of Negli- 
gence ? Ought they not to have an Opportu- 
nity of uſing due Diligence when they are re- 
ſtored to their Rights, and their ſeveral Incapa- 
cities and Impediments are removed ? 


XIV. If the Evil is, that honeſt Debts will 


remain unſatisfied, and younger Children un- 


provided for, if theſe Doubts concerning the 
Atteſtation of way are not put an End to by 
a new 


(:38:) 
a new Law, why ſhould ſuch a new Law ex- 
tend farther than to thoſe Parts of theſe doubt- 
ful Wills, which direct Payment to be made of 


thoſe Debts, or make Proviſion for ſuch young - 
er Children ? . 


XV. Have not all theſe Evils their Source in 
the great Facility there is in this Kingdom, 
above all others, in the making of Wills in a 
dark, unſolemn, underhand Way; without the 
Preſence of any Magiſtrate, or publick Officer, 
in a Delirium, in a lethargic State, on a Death 
Bed, under the Circumvention of Valets, 
Nurſes, Apothecaries, Pettyfoggers, c. to 
the Diſinherriſon of lawful Heirs, and thoſe 
who claim by Right of Blood, who in moſt 
other Countries have at leaſt a Share in the In- 
heritance, a Legitima Pars, which the unjuſt 
Partiality of their Anceſtor cannot (if he would) 
deprive them of ? 
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